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The Reverse Defective Grantor Trust

Achieve estate tax exclusion without losing financial security

and, without further Congressional action, will

drop back to $1 million in 2013.! While some
believe Congress won't allow such a dramatic decrease,
many estate planners are recommending their clients
take action and irrevocably gift assets to their heirs
before the end of the year. However, other than ultra-
wealthy clients who have more assets than they’ll ever
consume, many are being advised by their financial
advisors that a married couple can't afford to irrevocably
gift up to $10.24 million of their net worth and sustain
their current lifestyle.” Additionally, to get any benefit
from the increased ‘exemption amount, a couple may
need to gift over $7 million in 2012 if Congress eventu-
ally sets the exemption amount at $3.5 million per per-
son.’ Therefore, unless a couple can afford to give away
nearly $10.24 million in assets, gifting in 2012 simply to
use the increased exemption amount may not be advis-
able.* In fact, if Congress does act and permanently fixes
the exemption amount at the current $5.12 million,’
gifting in 2012 may have other negative consequences
without any estate tax benefit. Specifically, if a couple

T he gift tax exemption is currently $5.12 million

passes away with less than twice the exemption’

amount in net assets, gifting in 2012 may achieve no
estate tax benefit, but would cost the couple a step-up
in income tax basis on their entire estate at death.
What if a relatively simple structure allowed a tax-
payer to take full advantage of the $5.12 million exemp-
tion amount in 2012 to reduce further estate tax, didn’t
impact use of his assets to support his lifestyle and
allowed a full step-up in income tax basis on all his assets
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at death? That structure exists today—a reverse defective
grantor trust (reverse DGT),

How it Works _

A reverse DGT is a new twist on a relatively common
estate-planning transaction—a sale to a defective grant-
or trust.® It involves three steps: '

Step 1: Create an irrevocable grantor trust. A grantor
trust in its most simple form is a trust containing certain
prohibited provisions causing all of its income to be taxed
to the taxpayer who transferred property to the trust” In
addition, the grantor and trust are treated as one entity
for all income tax purposes, so that transfers between the
grantor and the trust have no income tax consequences.’
As aresult, not only do transfers between the grantor and
trust prevent income tax recognition during the grantor’s
lifetime, but also payments of interest on promissory
notes between the grantor and trust aren’t taxable dur-
ing the grantor’s lifetime. In fact, a separate income tax
return isn't even necessary for the grantor trust during
the grantor’s lifetime, minimizing administration and
complexity.” The beneficiaries of the irrevocable trust can
be the grantor’s children or grandchildren, to the extent
the grantor wishes to do dynastic planning."”

Step 2: Irrevocably gift assets to the trust. Unlike a
traditional sale to a DGT, wherein the gift is typically
10 percent of the overall value of the assets being trans-
ferred, the gift to the reverse DGT can be as high as the
grantor’s entire remaining exemption amount, The gift
can include any type of asset. To ease valuation ques-
tions and expense, it's preferable to gift liquid assets,
since this structure doesn’t rely at all on fractional inter-
est valuation discounts. As discussed below, however,
it’s best to gift assets with as little current appreciation as
possible." Whether the grantor will need access to the
gifted assets for future lifestyle spending isn’t an impedi-
ment to using the assets for the gift.
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Step 3: The grantor may purchase some or all
of the assets in the grantor trust (reverse assets) in
exchange for a promissory note. The purchase would
be an arm’s-length transaction for full fair market
value (FMV), as with any traditional sale to a DGT, but,
unlike the traditional DGT sale, the buyer and seller
would be reversed. The promissory note might provide
interest-only payments annually and a balloon payment
of principal in 20 or 30 years. The note could be secured
with any of grantor’s property, including the reverse
assets. The grantor could defer the purchase until he felt
it necessary to acquire the reverse assets, which could be
soon after the sale, the following taxable year or even far-
ther into the future. Alternatively, the grantor may never

As an alternative to holding the note
until death, the grantor, instead,

may decide to repay the note with
cash or assets in the future, when
he's more comfortable with his own

spending needs.

purchase the reverse assets and instead feel more secure
simply knowing that he could acquire the assets at some
point in the future, if necessary.

Unlike a traditional DGT sale, which benefits from
the lowest possible interest rate,” a higher interest rate is
most beneficial from an estate tax perspective, since the
interest payments paid to the trust would escape estate
tax at the grantor’s death, While the applicable federal
rate (AFR) rules serve as a minimum rate on an intra-
family loan to prevent imposition of gift tax,” it doesn’t
serve as a maximum. Instead, the appropriate rate
depends on several factors, such as credit worthiness
of the grantor, any collateral provided and the grantor’s
debt-value ratios. Its conceivable an FMV interest rate
on the loan may be closer to 6 percent to 8 percent.

‘With a traditional DGT, most estate planners choose
a shorter term and recommend the grantor trust pay off
the entire promissory note prior to the grantor’s death,

With a reverse DGT, it’s more likely that, due to the-

length of the note, the note will remain outstanding
at the grantor’s death. However, the note will serve as
a valid deduction against the grantor’s other assets
at death, including the assets purchased from the
grantor ftrust. Typically, a decedent may not claim an
estate tax deduction for the value of a note to the exterit
the note wasn't received as part of a transaction in which
the grantor received full and adequate consideration.™
But, since the grantor issued the note to the trust in an
arms-length sale for consideration, the note shouldr’t
be disregarded.” Additionally, since the reverse assets
are included in the grantor’s estate, the basis of those
assets is increased to FMV." This is different from a
traditional DGT, in which the assets of the trust arer’t
included in the grantor’s estate and, thus, dont receive
any increase in basis at death.” :

For example, assume a single grantor has $9 million
of liquid assets, but may need some of these assets to
support his lifestyle. He would create a reverse DGT, use
up his remaining exemption amount in 2012 by gifting
$5.12 million of liquid assets to the grantor trust and
later purchase those assets from the trust for a $5.12 mil-
lion promissory note. If the grantor passes away holding
$6 million of the original $9 million in assets, the note
would completely offset most of the value of the remain-
ing assets, and only a small amount of estate tax would
be due regardless of the size of the exemption amount at
his death. Additionally, any appreciation in those assets
would be erased since the assets would receive a step-up
in basis to EMV. But, most importantly, the grantor
would have retained the use of the liquid assets dur-
ing life to support his lifestyle.

As an alternative to holding the note until death, the
grantor, instead, may decide to repay the note with cash
or assets in the future, when he’s more comfortable with
his own spending needs. For a grantor who's reluctant to
gift in 2012 out of an abundance of caution, despite hay-
ing more assets than he will likely consume, this option
might be very attractive. This plan is especially useful to
the extent the note can be repaid with non-appreciated
property so the assets won't miss out on a basis increase
at death as of a result of being outside the taxable estate.

Retained Use of Trust Assets
Under basic estate tax law, to the extent a grantor trans-
fers assets to an irrevocable trust and retains the use

of the trust assets, the trust assets are included in the
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grantor’s estate.”” In the case of the reverse DGT, the
grantor receives back the assets gifted to the trust and
has full use of them. However, the grantor exchanges
the gifted assets with a promissory note of equal EMV.
An exception exists to the retained use rules for trans-

fers resulting from bona fide sales for full and adequate

consideration.” Therefore, as long as the value of the
promissory note equals the value of the assets pur-
chased from the trust, the retained use rules shouldn’t
create any estate tax inclusion.

Even if the grantor doesn't retain any direct owner-
ship in the trust assets, the grantor’s use of trust assets
may be implied from the facts surrounding the actions
of the trust. This argument has been successful in chal-
lenging the use of family limited partnerships (FLPs),
in which the actions of the partnership suggest that the

-transferor continued to retain the same rights and use
of the transferred assets.” It's also been applied to trusts
when the existence of an implied agreement between
the grantor and trustee was found—especially when the
grantor transferred substantially all of his property to
the trust

In a reverse DGT, it might appear that some implied
agreement existed to allow the grantor to use the trust
assets. But, the grantor purchased the trust assets for
full FMV and replaced them with a promissory note.
The reverse assets are being included in the grantor’s
estate, and including both the assets and the note in
the grantor’s estate would amount to double counting,
To include the trust assets in the estate, the Internal

‘Revenue Service would have to find an implied agree-
ment that the grantor would be given access to the assets
held by the trust. At the date of the grantor’s death, when
the retained use argument would be tested, the only
assets in the trust would be the outstanding balance of
the note and any accumulated note payments. To the
extent payments are made as scheduled under the
terms of the note and the note payments aren’t made
available to the grantor, it would be difficult to find
that any implied agreement existed,

Alternatively, the IRS might argue that the purchase
of assets wasn't for full EMV by attempting to disregard
the note owed by the grantor as a valid debt. In deter-

- mining whether a bona fide creditor-debtor relation-

ship_!exists, transactions among family members are
presumed to be a gift.” However, family members can
rebut the presumption by establishing a real expecta-
tion that the debt will be repaid and the terms of the
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loan enforced.”” While little authority exists for rechar-
acterizing debt owed by the grantor to a prior donee as a
taxable gift, some cases have disregarded debt as a valid
obligation in the situation in which the grantor received
a note from someone in exchange for property.

Courts consider several factors in determining
whether a real expectation of payment exists, includ-
ing: (1) a written promissory note, (2) imposition of
interest, (3) existence of security for the note, (4) fixed
maturity date, (5) whether the creditor demanded pay-
ment when due, (6) whether the debtor repaid the debt
when required, (7) the creditor’s ability to repay the note,
(8) extraneous documents reflecting the transaction
as a debt, and (9) whether the note was reported con-

With the note issued by the reverse
DGT, it's expected that all the note
formalities would be followed, since
there's a valid expectation that the

note will be repaid in the future.

sistently for tax purposes.” In a recent 2012 Tax Court
case, the court examined these factors and found a valid
debtor-creditor relationship between a taxpayer’s sons
and the taxpayer’s FLP, despite the fact that no payments
were made on the notes, no collateral was provided, the
notes didi’t contain a maturity date and it was unclear
whether the sons had the ability to repay the notes.”
The Tax Court concluded that a reasonable expectation
of repayment existed because actual promissory notes
were created and the extraneous evidence confirmed
the existence of such notes. In a prior Tax Court case,
the court examined the above factors and determined
the creditor didn't have a reasonable expectation of
payment, because the notes weren't interest-bearing or
secured, the terms weren't respected and the extrane-
ous records weren't consistent with the position that the
transfers were loans.”

With the note issued by the reverse DGT, it’s expect-
ed that all the note formalities would be followed, since
there’s a valid expectation that the note will be repaid
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in the future, The grantor would execute a note instru-
ment providing adequate interest. Ideally, the interest
rate would be based on commercially reasonable terms
and could be as high as 6 percent to 8 percent per year.
The grantor would make regular interest payments
on the note, and unlike most of the prior exarmples,
the note would definitely be repaid—either during the
grantor’s lifetime or after the grantor’s death. To be
safe, the reverse assets and possibly other grantor assets
would secure the note, although it’s not clear whether
any security on the loan is required.” Additionally, if’s
expected that the note will be properly recorded as debt
for federal tax purposes on the estate tax return, if held
until death, and that it will be recorded as a non-taxable

“In the case of a reverse DGT,

termination of _grantor trust status
shouldn’t be an income realization

event.

gift on the gift tax return. As a result, if the promissory
note in the reverse DGT was respected as valid debt,
then the sale of the asset for the promissory note would
qualify as a transfer for fair and adequate consider-
ation, and the assets of the trust shouldn’t be included
in the estate as a retained interest.

Step-Transaction Doctrine

The step-transaction is a judicial doctrine typically used
to prevent income tax avoidance strategies, but courts
have applied it in limited circumstances to the transfer tax
area.” Under the step-transaction doctrine, if a taxpayer
enters into several transactions that are so interdependent
that they carit be viewed separately, a court may collapse
the steps into one integrated transaction. A court may
invoke this doctrine when: (1) each step is connected by
a binding commitment, (2) each step has no indepen-
dent significance without consideration of the integrated
transaction, or (3) a series of separate steps were part of a
pleananged plan agreed to by all the parties prior to the
transaction.” If the IRS recharacterizes the transfer to the
trust and subsequent repurchase as the issuance of the

promissory note by the grantor to the trust without con-
sideration, then the promissory note wouldn't be deduct-
ible as an expense of the estate upon the grantor’s death.”
Additionally, if the IRS didn't respect the sale of the assets
from the trust to the grantor and treated the grantor as
retaining an interest in'the trust, then it could include the
trust assets in the grantor’s estate.” ~

As some commentators note, applying the step-trans-
action doctrine to estate-planning techniques under a
prearranged plan or “end result test” would cause almost
all estate strategies to fail.” But, in the limited cases in
which the IRS successfully challenged an estate strategy
with the step-transaction doctrine, there’s been a very
short period of time between the steps™ In the cases
in which the passage of time between the steps results
in some non-tax consequences, the IRS has been less
successful in collapsing the transactions. However, even
in the cases in which the IRS has been successful, the
step-transaction doctrine hasi't been used to disregard
the separate transactions, but instead has been used to
treat them as one transaction for discount valuation pur-
poses. In fact, in one recent step-transaction “victory,’
in which the IRS collapsed the gift and sale into one
transaction, the IRS didn’t respect the sale by reducing
the transfer by the value of the note issued as part of the
sale.” With the reverse DGT, the strategy doesn't rely on
valuation discounts and it's done preferably to transfer
undiscounted assets to minimize valuation concerns,

Additionally, assuming there’s some time between
the gift and the sale in the reverse DGT, the grant-
or and trust risk significant non-tax consequences
between the time of the initial gift and the later sale,
If the value of the property depreciates between the gift
and the sale date, the trust bears the risk of loss. On the
contrary, if the value of the property appreciates between
the gift and the sale date, the grantor will have to issue
a promissory note to the trust in excess of the original
gift amount. In either case, the grantor will have added
a debt to his balance sheet by entering into the transac-
tion that could affect his later ability to get credit and
therefore can't be ignored. The IRS has been unsuc-
cessful in cases in which the two transactions were only
days apart, but there was “real risk of economic change”
between the two transactions.” To the extent desired, the
gift and the purchase by the grantor could be separated
by sufficient time to create real risk of economic change
in the value. In fact, only the gift needs to take place
in 2012 to take advantage of the increased exemption
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amount and any purchase of the reverse assets could
take place in 2013 or at some time in the future, when
the grantor wants to acquire the assets from the trust.
However, since as little as five days has been held to
- prevent the application of the step-transaction doctrine,
to the extent the assets contributed bear the risk of
appreciation or depreciation. an extended time period
between the gift and sale with the reverse DGT shouldn’t
be necessary.”

Income Tax Consequences at Death
An unresolved issue with a traditional sale to a DGT
is the income tax effect at death if some of the original
-promissory note remains outstanding. It’s relatively
clear that the trust must recognize gain if grantor
trust status terminates during the grantor’s life, to
the extent the outstanding liabilities owed by the trust
exceed the trust’s basis in the assets.” The gain arises
because the grantor is treated as having transferred
the trust assets to the trust on termination of the
grantor trust status in exchange for being discharged
of any trust liabilities.”” On the grantor’s death, how-
ever;, no statutory authority, ruling or case law exists
definitively providing whether gain is recognized if the
trust holds promissory notes owed by the trust to the
grantor.” In fact, many commentators conclude that
death shouldn’t be an income realization event and
that no gain is recognized due to the existence of the
promissory notes.”

If the grantor must recognize any income upon ter-
mination of the grantor trust status, either during life or

at death, the gain only arises to the extent the liabilities -

of the trust exceed the basis of the trust assets.” In the
case of the reverse DGT, the trust doesn’t owe any
liabilities that are potentially being discharged at
death, and instead, any debt associated with the prior
transfer between the grantor and the trust remains
with the grantor upon termination of the grantor
trust nature. Therefore, termination of grantor trust
status on the death of the grantor shouldn’t be an income
realization event.

Even if the IRS were to argue that the grantor’s death
was an income realization event based on the notes
owed by the grantor to the trust, the trust’s basis in the
assets sold to the grantor should have basis equal to the

face value of the notes. Upon the gift of assets to any -

irrevocable trust, the trust takes the donor’s basis ‘in
those assets.” To the extent the assets gifted to the trust
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aren’t appreciated, the principal balance on the note
should equal the basis of the trust assets at the time of
sale.” Therefore, the possible discharge of liabilities
wouldn’t exceed the basis of the assets sold, and no
gain would result.”

Whether any gain must be recognized on the estate’s
repayment of the interest and principal of the note fol-
lowing the death of the grantor is a separate issue. If
the property gifted to the trust wasn't appreciated, then
no gain would have been recognized at the time of sale
regardless of whether the trust was a grantor trust, As a
result, later repayment of the principal balance on the
debt after death likewise shouldn't bring rise to any gain.
For that reason, it’s better to gift non-appreciated prop-
erty to the reverse DGT. If appreciated property were
gifted to the reverse DGT, gain presumably would need
to be recognized on repayment of such notes following
death. However, the reverse assets would be included in
the grantor’s estate and receive a step-up in basis at death
to help mitigate this negative result. Additionally, not
only appreciated reverse assets get stepped-up to FMV at
death, but also any appreciation in those assets after they
were sold to the grantor would get a step-up in basis. The
gain on the repayment of the note, on the contrary, is
limited to any pre-gift appreciation.

Another potential source of income tax issues
following death is accrued, but unpaid, interest on the
promissory notes issued to the trust. Nothing prevents
the grantor from accruing some or all of the interest on
the note to the trust.” But, satisfaction of such interest
post-death will be an income tax realization event to the
trust.” For that reason, it’s best not to accrue interest
on the reverse DGT, but instead, pay interest regularly
on the note. If the grantor doesn'’t have the liquid assets
to service the interest regularly, then the interest rate

_ could be reduced as long as it at least equals the AFR for

the month of sale.” To the extent such interest is current
at the time of death, only future interest payments made
on the note would give rise to income tax.

If the grantor has sufficient liquid assets, the best
way to minimize all the negative income tax conse-
quences on the transfer would be for the grantor to
gift cash into the trust. The grantor could then bor-
row the cash from the trust as needed in the future
in exchange for an interest bearing promissory note,
The trust’s basis in the cash and thus the trust’s basis

in the note would be equal to the principal balance of

the note. As long as the grantor services the interest on
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the note regularly, no income tax should result from
the entire reverse DGT transaction upon repayment

following the grantor’s death. However, to the extent .

the grantor doesn't have sufficient cash to fund the
gift and must use property, any negative income tax
consequences can be minimized if the property used

_isn't highly appreciated.

Fiduciary Responsibilities of Trustee
Like any estate-planning transaction involving irrevo-
cable trusts, a reverse DGT also must deal with the issue
of who should serve as trustee. And, as with all irrevo-
cable trusts, is often recommended that the grantor
not serve as sole trustee.” At minimum, a reverse DGT

Planners should account for
three non-tax considerations in
evaluating the merits of the reverse

DGT for a particular taxpayer.

should have an independent loan director approve the
sale to the grantor to help insulate the grantor from
retained interest arguments and to provide additional
legitimacy to any loan. Regardless of who's serving
as trustee, however, the trustee is subject to fiduciary
responsibilities to the beneficiaries under local trust law,
including the duty to make suitable investments as a

~ prudent investor.” To the extent the grantor purchases

assets from the estate using a promissory note and
consumes so much of his estate that he’s unable to
satisfy his full legal obligation at death, the trustee
may then be subject to claims from beneficiaries of
mismanagement,

One option to minimize this risk is to have the
terms of the trust document lessen the fiduciary
standards applicable to the trustee with respect
to these types of transactions.” Eliminating such
responsibilities altogether may increase the possibil-
ity of retained interest claims by the IRS, especially
if the grantor is serving as trustee. However, in many
grantor trusts, the grantor retains the right to bor-

row trust assets without any security, and its likely
the existence of such right wouldn’t cause estate tax
inclusion.” To the extent borrowing iwithout any
security doesn’t cause a problem, then borrowing
with some security, presumably, shouldn’t create
an issue. But, it’s good practice to provide full and
adequate security for any loan owed by the grantor
to the reverse DGT, and such collateral may include
the grantor’s other non-liquid assets. Another way to
protect the trustee is to fully indemnify him from
claims by a beneficiary for such actions if taken
in good faith, and the indemnification likely is
warranted even if the loan is properly collateralized.

Disregarded Basis Step-up

To prevent taxpayers from gifting appreciated property
to a person whose death is imminent for the purpose
of obtaining a step-up in basis when the property is
bequeathed back to the donor, the Internal Revenue
Code prohibits a decedent’s assets from receiving a step-
up in basis at death when the decedent dies within one
year of the gift.** In the case of the reverse DGT, even
if the grantor passes away within a year of acquiring

‘the assets from the trust, the assets should be entitled

to a step-up for several reasons. First, this provision
applies to gifts and, although the trust will have received
the property by gift, the grantor re-acquires the reverse
assets through a sale in exchange for a promissory note.
Second, even if the IRS characterized the DGT sale as
a gift transaction, the trust isn't the beneficiary of the
grantor’s estate, The beneficiaries of the trust and the
recipients of the grantor’s estate may be the same indi-
viduals, but is contemplated the trust provisions would
differ from the terms of the estate bequest, In either case,
if the property gifted to the trust initially isn't appreci-
ated or the grantor survives more than one year after

the DGT sale, the prohibition wouldr’t have any conse-

quence, even if applicable,

Reasons Not Applicable
No estate-planning transaction is applicable for every
situation. The reverse DGT is no exception, Planners
should account for three non-tax considerations in
evaluating the merits of the reverse DGT for a particular
taxpayer. 7

1. Size of estate. If the grantor’s estate isn’t likely
to exceed her remaining exemption amount, using
the reverse DGT will provide no estate tax benefit.
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Instead, the grantor will have incurred costs to cre-
ate and administer the structure and will have to deal
with the added complexity, without any correspond-
ing estate tax savings. The problem in 2012 will be in
determining whether a grantor will eventually be sub-
ject to estate tax. If a single grantor’s estate is less than
$1 million and not expected to increase in value, then
it’s clear no estate tax will be due, regardless of whether
any future legislation is passed. Otherwise, the grantor
and her advisors are left to guess on the eventual size
of the exemption amount. Many estate-planning pro-
fessionals assume Congress will eventually pass some
legislation setting the exemption amount at a number
in excess of $1 million, but whether that number will be
$2 million, $3.5 million or $5 million is far from certain.

Depending on the expected estate
tax due at the grantor’s death,.the
administration of making regular
interest payments on the note
may be too burdéensome for some

grantors.

Plus, many individuals will see their assets increase over
time so that a grantor with an estate of $1.5 million
today may have an estate of $3 million in 10 years, and
that size estate may exceed the exemption amount at
that time.

On the flip side, if the grantor’s estate is so large
that it will likely be subject to estate tax regard-
less of the exemption amount, returning the assets
to the grantor may not be prudent. If the property

 gifted to the trust is likely to appreciate at a higher rate

than the prescribed interest rate, returning the assets to
the grantor only increases the estate tax due at death.

Locking in the future appreciation on the assets at the .

low AFR may provide a better estate tax result. However,
the prescribed rate for the reverse DGT may be much
higher than the AFR, and the grantor may be willing to
lock in an automatic 6 percent to 8 percent return on
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notes depending on the type of assets being contributed.
For example, if a grantor gifts cash to a DGT in the cur-
rent low interest rate-environment, the return may be
as small as 1 percent versus the guaranteed 6 percent to
8 percent return on the notes to the extent such higher
interest rate is justifiable.

2. Administration of interest payments. Dependmg
on the expected estate tax due at the grantor’s death, the
administration of making regular interest payments on
the note may be too burdensome for some grantors. As
discussed above, to avoid income taxation of the accrued
interest upon payment following the death of the grantor,
the grantor should make regular interest payments on the
notes annually. These payments serve to further reduce
the grantor’s estate for estate tax purposes, but may cre-
ate cash flow issues for illiquid grantors. One option is
to reduce the interest rate on the notes to the minimum

_ - AFR upon the date of transfer. While this isrit ideal from

a wealth transfer perspective, to the extent the grantor’s
estate won't be subject to estate tax because of the exis-
tence of the note to the trust, using the lower interest
rate will be preferable. Alternatively, to the extent interest
payments accumulate in the trust, the grantor could also
enter into another exchange or loan with the trust in the
future to recover some or all of the accumulation. For
example, if the grantor has other illiquid assets, she may
sell those assets to the trust in exchange for the accumu-
lated interest payments using a traditional sale to a DGT
transaction. In either case, making regular interest pay-
ments will create some administrative responsibilities,
and for some grantors who aren't likely to have a large
estate tax bill, subjecting oneself to those responsibilities
may not be worth the hassle,

3. Inability to change terms of trust. For the prom-
issory note held by the trust to be excluded from the
grantor’s estate, the trust must be irrevocable, and the
grantor can't retain rights to alter the beneficiaries. This
is the same for any irrevocable trust, but may become
more important with the reverse DGT to the extent the
majority of a grantor’s assets are passing through the
trust at the death of the grantor following repayment of
the debt. If the grantor wouldn't otherwise be subject to
substantial estate tax, because her taxable estate without
the reverse DGT is unlikely to greatly exceed the exemp-
tion amount at death, minimizing the control a grantor
would have to change her estate plan at death may not

be worth the estate tax savings. But, the estate tax savings

for a grantor who does have a large taxable estate may
justify the limitations. 7]
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Endnotes

1.

The Tax Relief, Unemployment Insurance Reauthorization, and Job Creation
Act of 2010 provides that several estate and gift tax changes scheduled to
sunset on Jan. 1, 2011 will now sunset on Jan. 1, 2013, including the change in
the unified credit equivalent from $5.2 million to $1 million, 2010 Tax Relief
Act, PLIT-312. All references to unified credit equivalent will be referred to as
“exemption amount” throughout this article.

2. To increase a marriad couple’s access to gifted assets, some estate planners

are considering the use of two nearly identical trusts whereby each spouse s a

- potential beneficiary of the other spouse’s gift trust. Paul Sullivan, “To Give or
ot to Give, Up to $512 Million,” K, Times (June 22, 2012). Aside from the need
to avoid the reciprocal trust doctring, the surviving spouse still loses access to
half the ifted assets upon the first death, and none of the gifted assets receive
8 step-up in basis at death. See infra note 16 and accompanying text.

3, If Congress sets the exemption amount at $3.5 million per person (the amount

provided in President Obama's 2012 budget proposal), and a couple together
can only afford to gift $7 million in 2012, then the couple will simply have used
up their entire $7 million credit by gifting in 2012 and will be in no different posi-
lion with respect to the credit if they hadn't gifted anything in 2012, Therefore,
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